June 22, 2023
Jeongsook Park

ETRIE
Open Source Center


mailto:jungsp@etri.re.kr

Contents

* Introduction

* History of Open Source Litigation Cases

» Background of the Copilot Litigation

* 1. Analysis of Complaints (J. DOE 1 et al)

* 2. Analysis of Motion to Dismiss (GitHub, MS, OpenAl)

* 3. Analysis of Judgment (District Court Northern District of California)
* Concluding Remarks

==
ETRIEEE
Open Source Center



eeeeeeeeeeeeeeeeeeee

References

Complaint of DOE 1 et al v. GitHub et al, Case 3:22-cv-06823, November 3, 2022.

%'Z%JQ_(IE'_JIE’_%Hﬁ), “GitHub Copilot0] EHASS S3HCI?", OpenChain—-KWG 20224
= 2|4

g/l6oti20612’:c30 Dismiss of DOE 1 et al v. GitHub et al, Case 3:22-cv-06823-JST, January

Judgment of DOE 1 et al v. GitHub et al, Case 3:22-cv-06823-JST, May 11, 2023.

Article about motion to dismiss: “Microsoft, GitHub, and OpenAl ask court to throw
out Al copyright lawsuit”,
https://www.theverge.com/2023/1/28/23575919/microsoft—openai—-github—
dismiss—copilot—ai—copyright-lawsuit, January 29, 2023.

6. Article related to judgment: “GitHub, Microsoft, OpenAl fail to wriggle out of Copilot
copyright lawsuit”,
https://www.theregister.com/2023/05/12/github_microsoft_openai_copilot/, May 12, 2023.

7. https://www.law.cornell.edu/rules/frcp/rule_8

ok W b=

ETRIE
Open Source Center


https://www.theverge.com/2023/1/28/23575919/microsoft-openai-github-dismiss-copilot-ai-copyright-lawsuit
https://www.theregister.com/2023/05/12/github_microsoft_openai_copilot/
https://www.law.cornell.edu/rules/frcp/rule_8

Legal Terms

 “With prejudice”: https://zdnet.co.kr/view/?no=20180628132816
» Prejudice: He| &lol|, £alf, =0[<
* Negligence: 2|, Ef2t, http://koreatimeshi.com/?p=11252
 Motion: http://www.koreandepos.com/495538
« Civil conspiracy: http://www.lec.co.kr/news/articleView.htmI?idxno=16778
- J. DOE: 41 O]&2f Alzt
* Docket(ZXI&LHE): Dkt, Dkt No., Doc. No., DE(Docket entry), ECF£ X|Z

> http://www.koreandepos. com/7m|d laws&listStyle=webzine&sort_index=readed count&order _t
ype=desc&page=2&document_srl=495538

« UCL(Unfair Competition Law): 23872l

» Scienter
« CMI(Copyright Management Information)

* Omnibus declaration
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Introduction
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Historical View of Open Source Litigation Cases

No. T3 e i =7t AERY No. 3 YT =7} 2578

1 Diamond v. Diehr 1981 o= SWESHAS 18 Bilski v. Kappos 2010 o= SWESHAS

2 | Planetary Motion v. Techsplosion 2001 o= QEAAZOMA 19 Oracle v. Google 2010(~2022) | O|= ZHOIRAS

3 MySQL l\,?\UBS\F/).thrc;gress & 2002 i[E QEAAZIOMA 20 Free/lliad 2011 oA QEAABOIMA
4 Computer Associates v. Quest 2004 o= QEAAZOIMA 21 Alice v. CLS Bank Intl. 2014 oj= ESfHAS

5 | Harald Welte v. Sitecom Germany 2004 = QEAMAZOMA 22 FSF v. Haxil 20147 0= QEAAZOMA
6 FSF v. Bracken 20047 0= QLEAAZOIMA 23 Hellwig v. VMware 2016 =2 QEAA

7 FSF v. Davrik (Bortez) 20047 o= QEAALOMA 24 Enfish v. MS 2016 oj= ESfHAS

8 FSF v. Vigorien 20047 o= QEAAROMA 25 SCO Group v. IBM 2017 o= ARIAS BAH|Y
9 Harald Welte v. Fortinet 2005 =2 QEAAZOIMA 26 McHardy v. Geniatech 2018 =2 KNEHAS

10 gpl-violations.org v. D-Link 2006 =2 QEAAZIOMA 27 HFXE v. T 2018 5= TETHAS, QEAA RO A
11 Wallace v. IBM 2006 o= HIENMAS 28 | Rothschild Patent Imaging v. GNOME | 2019(~2022) | 0O|= EsfEAS

12 IChessU v. Jin 2006(~2008) | O|= QEAAOIMA 29 SFC v. Visio 2021~ o= QEAANZOPMA
13 Harald Welte v. Skype 2007 ==l QEAABIOMA 30 J.Doe1 et al v. GitHub et al 2021~ o= OO MEH AS
14 SFLC v. BusyBox 2007(~2013) | 0O|= QEAAZOIMA 31 Stockfish v. Chessbase 2022 =g QEAA ZJO|MA
15 Jacobsen v. Katzer 2008 o)1= QEAABIOMA 32 Gettylmages v. Stability Al 2022 o= OO MEH AS
16 FSFv. Cisco 2009 o= TEHEAS 33 | Andersen et al v. Stability Al et al 2022 o= OIO|E MEH AS
17 AFPAv. Edud 2009 oA QEAAZOMA

. FQ FUAO|E

» Copyleft.org, “Copyleft and The GNU General Public License: A Comprehensive Tutorial and Guide”,

https://copyleft.org/quide/

» Wikipedia, “Open Source License Litigation”, https://en.wikipedia.org/wiki/Open_source_license_litigation
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Trend of Litigations

* FSF, GPL-violations.org, SFLC &2 &2t
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Significance of Litigation Case Analysis
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Background of the Copilot Litigation

 GitHub Copilot
> GithubZ} OpenAl7t ZEQ| Xtz &AM E5f HIZY AEL|Q FE HIFY AEL|Q, Neovim, HIEO
Y MEAEE e £ UEF /Eer S4RE /[He| 2sK|s =7
> 20213 118 EAlet Ats ZE 2
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% OpenAl Codex= OpenAl/} 7{Ef5H Q12X |5 22
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Background of the Copilot Litigation [2]

0184 10& GitHub ¢! IHLXISOf|AH| malar 2019|-=| 7€ OpenAl £X} 20213 63 Copilot £4|
Microsoft? | 2F 7501 &te40f| Q14 HE S US0F= iy
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GitHub %‘HIOIE s
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9l 2 24 QIEIY 7|AF [6]

GitHub, Microsoft, OpenAl fail to wriggle out of
Copilot copyright lawsuit

Judge won't toss out two key charges, software source slurping case still on

A Thomas Claburn Fri 12 May 2023 00:13 UTC

The judge overseeing the lawsuit challenging the legality of GitHub Copilot, and its
underlying OpenAl Codex model, "borrowing” people's code samples has refused to
dismiss two claims in the case and sent most of the other allegations back for revision.

The order [PDF] issued by US District Judge Jon Tigar in Morthern California on
Thursday can be read as a brief respite for GitHub, parent Microsoft, and its multibillion-
dollar partner OpenAl. But it leaves the most significant aspects of the case intact while
allowing other claims to be better supported in a revised complaint.

Filed in November, the initial complaint [PDF] alleged GitHub, Microsoft, and OpenAl
violated copyright, contract, privacy, and business laws, among others, by using public
source code culled from GitHub to create the OpenAl's Codex machine learning model
and GitHub's Copilot programming assistant.

Software developers have bristled that Codex and Copilot were created from their code,
and sometimes reproduce it, without explicit permission or concern for the terms under
which they licensed their work. And some of them have sued over it.
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Important Events of the Litigation

J 2022 Nov 3, 2022 Nov 11, 2022
Nov 2021 une (22-cv-06823-JST) (22-cv-07074-JST) Dec 20, 2022 Jan 26, 2023 May 11, 2023
Copilot &A|  Copilot R=3} Complaints_ Complaints_ Consolidation Motion—-to—dismiss Order SIXY XA K13
(Doe 1 et al v. GitHub, (Doe 3 et al v. GitHub, (OpenAl et al) (US District Court for =(H|=7H)
Inc et al) Inc et al)

the Northern District of
California)

. AP T8 LR &0
» Doe 1: https://dockets.justia.com/docket/california/candce/4:2022¢cv06823/403220
» Doe 3: https://dockets.justia.com/docket/california/candce/4:2022¢cv07074/403693
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. J.DOE 1(Z2JZLI0Z), J. DOE 2(Y2|-0]Z HZFAY, J. DOE 3(010ICkS 7ZAp), J. DOE 4(AIQA FHE2I0|LIE HZERY, HEXOZ 12| QAL ALRI0| X3t Ct
Plaintiffs %E% Al_a.o EH*l |_0:| 7Ho| (=] EHH o_l—,
GITHUB, INC. MITAIATO BAE & 290 7[g, 0= MG 2lE Y ! 7|EH i &MES Soll Copilot EOH, OHAIE
MICROSOFT CORPORATION SIAE 7. GitHubE AR5t 29. 7| ARH, GitHub O|AIS] SH|, M=l 222 Copilot TOH, OFAE
OPENAL INC MIZAATO| EAIS S Q219013 HY2| #Q1. OpenAl, L.P.2t 87| Codex T2, WS, KX,
’ 2E OpenAl HOIZ Mot AR6HH SHH &
MIZTA|ATN 2AE F= 20T At 2AL £ g52 A7 2 7=, OpenAl L.P.= g 2Xo= 2
OPENAI. LP Y&l= OpenAl, Inc.2| MM EXt Xt3|AL OpenAl, L.P.= Copilotg 382 & BHE1I GitHub?t 3Z2E HIE
P St= OpenAl AEE|. Copilote] 2= 2ot OpenAl2] =22 OpenAl, L.P. OpenAl, Inc.”7t OpenAl, L.P.
Defendants S Z& H0foll CHE OpenAl YE[E|S Soll &S
MIOSIAATO 2AE F= D203 Rt Y 3[AL OpenAl GP= 248 3 HAS X6t OpenAl, L.P.
OPENAI GP, L.L.C. o] Eixi, 0! 31 o|T o) E Holx | P == P
A2} A7 =1 g I::: digle (o) A'lEI g HIXL| '| FA
OPENAI STARTUP FUND GP I, L.L.C Ia_l_qll_;iLTxfil ﬁlﬂ E; A2t9I0{F Limited Partnership. OpenAl2| HEM| & | =LA -
A HE-f A3 Hil2 =L dlgalo = OGS} zHOIl & O] QIAFKO| XL|A 8l A2
OPENAI STARTUP FUND I, L.P EH :'-ratalh_ 0 EAE F= D203 ot MY 2|AL OpenAl Startup Fund 9] YOI HIZLIA 3 HF
OPENAI STARTUP FUND MANAGEMENT, LLC | MIEZIA|ATO 2AE F= HEt0F Fot MY 3|AL OpenAl, L.P. SA
Judge Jon S. Tigar
Lawyer Joseph R. Saveri, Matthew Butterick
Court United States District Court Northern District of Ca Iifornia San Francisco Division
Order Hil= HHEO=RE 28Y O|H0| =T AFS HESE A
Status o HE AT ME = M TS SHIS7H)
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1. Analysis of the Complaints

No. Mg xgt PErAR CHat LHE
. DMCA 2|tt = [
1 17U.5.C. 8§ 1201~1205 (direct, vicarious, contributory) == T
HQf gt =
2 Common law (QE}_&I Et8—||*1¢ .?_|Hr) DEID
Common law HfHANAM S =H 2t D= IOu
4 Common law At7| GitHub
FAX] SR XE - AFES, X GitHub,
° 15U.5.C. 81125 =& W(reverse passing off) OpenAl
6 Cal. Bus. & Prof. Code §817200, et seq., T GitHub,
Common law e e OpenAl N
_ [2] Z&3EIE2{A), "GitHub CopilotO] HEtASS SHCH?,

7 15 U.S.C. 81125, Cal. Bus. & Prof. Code 2oy 7w GitHub, OpenChain-KWG 2022 122 2|9
§817200, et seq., Common law OpenAl
8 Cal. Bus. & Prof. Code §22575-22579, | A2 {|gt GitHub 7HOIMEHSH GitHub

Cal. Civ. Code § 1798.150, Common law ZH O AH[A oF 2fgt
ZHI|ZL|OF AH|XF JHOIME H S i

9 Cal. Civ. Code § 1798.150 AR el I
- GitHub
(o] (o] P ’
10 Common law JHQIGOE 2] BT FF OpenAl
11 Common law A2l 32 S=IOu
12 | 28U.5.C.§2201(a), Cal. Code Cov. Proc. MOIR TR o= m3
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2. Analysis of the Motion to Dismiss

No 119 A& H7| LHE 712 EF UE
1 - * Atrticle Il Standing

2 - * Anonymous pleading

3 - * Minimal Pleading Requirements

4 - * Preemption

5 DMCA &gt (direct, vicarious, contributory) « 2119 DMCA &+ 7|2t

6 HQF 2t (QEAA BIO|MA Q|Ht) o OO ASF At M T

7 AFEA NS =8 7HS © Al ZtAI0 CHot S /A 7RO Tier AT 71

8 At7] -

9 BUX] o8] X - AR, EX 235 A o = LMK SR XHE FHOH| Y3

10 2015 - H7H 2Z0|S0] et HHE ZI=oltK| s

11 =53 84 - 1= =38 3 FYE UsoK ¥2

12 AlSF 2{2t, GitHub 7HRIEE H S Y20 2 AH|A ofdk 28 | -

13 2| ZZL|OF AH|X} JHQIHEEHSH Q[HHCCPA) - H117} CCPA 2{EH0]| CHol XM HolA eHotA| et
14 JHRIH|OE Q] E{TL FF « 1= HA(EREHOY CHet YRE ZlSoHK| 42

15 A2l 22 - Hi= AL SE FHE TS0 E2

16 HHH SH| o = MM X0 ot HFE Tl=okk| S
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Issues To Be Decided

No. = A 0 CHE Ol

! RIBE X} - 0353 38 M3EO 743 X240| QiTts 0192 AXS 712450} SH=X| 0

2 o3 £t - 217t QYO KIS 4 QU= W SIS UX| 25/0] AYS 7|24a{0F SH=X| 0

3 54 Etel 271 - 3 7IZS 9I¥5101 2t OpenAl Entity0ll i3t TS FAISHK| Q22 0l CHoH E2HS 71245H0F SH=X 015

4 RE - REHEO| A 0] Ch3t 2 7MY, RYOIS U BTH ZY0H L3t T8 A% 201 PHGHX 0%
CIXE LB MR, 10| H77} () XA B2 HE(CMI')} HZHE 53 HAUSS Mo, (i) S AZ0IN CMIZ HAZCIT T3]

5 | 17 UsC 88 1201-1205 | Count! | LE (ii) BR5 Q=5 FuEX) oot7| W20 O] RS 7IZ4sH0F SHER| 012 (v) CMIZH HIZE MErgel HE 4 £k ()

> 1520 AL BiRIGH0] HYE 59| CMIS T3

6 A%} gyt Count Il | 240 ZXH5HT OpenAl ANEIEI} IS QUISS SHGHH FHHK| Rot0] 0 HTE 7|250F SH=X 0f%2

7 | Af 200 chat 2 24 | CountIll | OpenAl AEIEI7} ZHISCIT 3ot 2T HBXF 240l 20| EXBICHS XS SHX] 020t O] HTE 7| 25H0F SHX] 095

8 5191 K| CountV | Lanham Act?} XiXr| 59| £40] Cifet THIBS FZSHR| 07| H20j 0 FHS 7124510 SHX 045

9 250|S Count VI | SZOISO| T3t SRIKQI A% ARV QLT 207t RS 242 HS5HX| Q9L7| W20 0] H7E 71245H0f SH=X| 04

0 U Countvil | O BT7H Q) 20 St Smol 25K RRLIL BB FWA(UCL') 8700 LISt SR R FHEO) w3101 7120
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13 oA @ Count X1 | BAF BER7F SIEOI A% 21010] OFLID], OfF A0 20| B2 HOl0IA 2t L1 RS0\t 2 HAS HHolAH| S
= e x| 2517| 20 0] H7E 7|243{0f SH=X| 04
14 ot 25 Count XII | MOIX| 2RI I3t STHOI A% 2010 97| HZ0| O] HTS 7|24a}0F BH=X| Of
E_.T“ Open Source Cente



EOSC

ETRI Open Source Center

Plaintiff's Allegations

«  OpenAlo]| CHaH

> AF2 'OpenAl'S HY FAKIZ FZ0HX|2 67H2] 7HE OpenAl oIS T2 X|H
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o Aol Chol
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« IO FFof CHaH
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Legal Standard
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Argument (1/11)
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3. Analysis of the Judgment
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Jurisdiction and Legal Standard

+ Jurisdiction
> 28 U.S.C. § 1331(HEHH H3E X|2g)): federal question employment discrimination, &1 HEFESL0|| CHeh 2&tH
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* Legal Standard

> Rule 12(b)(1) - AIRIA AL 2]
v Bl 3RS O S

>
]
=
M
2
1o
ol
I
=
\J rﬁ)'k
oz

v A[IZ0 Eet AFAO|LE =30 {22 Off CHet ZHRIX Ofal 2AI7H A0{0F ©f. L= AR UM A& 29| Rule 12(b)(1)0 Tt 7124 A
N

v 1A 12()(1) B SA2 facial = factual &= U2, Facial 340N I 1= A0 ZatE
% W07} facial BHS BH= 29 WS AFO| RH0| ALOJHT HE5H U0 S2isP 2E B2l

> Rule 12(b)(6) — HLLUAIAS 2]
v g PAF &S A2 12(b)(0)0 THE 71242 A0 21X| Jhset ©A 0120] §iAL QK| 7

LO L—
v DANO= BS010] THIS BS X120
v 712k AEHOIA AOIOR B TAHO| A

1 - O
* %EZJOC;I;EJ%“S 7152 SE5M=EA HEE 28 I H AN FEZ A Z BI01S0|10 HES S2I0[X| 2= ZAAIOA 71 Kot HA0AN HES
(o] _|O °|:|
» |Leave to amend

v XY HEe A= ME 7[R

ETRIEET
Open Source Center

32



ETRI Open Source Center

Discussion

(1) Article Il Standing
> (Cf) Article Ill Standing?
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(2) Proceeding pseudonymously
(3) Rule 8(a) — General Rules of Pleading

(4) Rule 12(b)(6) — Motions
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Discussion — (4) Rule 12(b)(6)
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Discussion — (4) Rule 12(b)(6): Copyright preemption
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Discussion — (4) Rule 12(b)(6): Unfair Competition
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Discussion — (4) Rule 12(b)(6) Civil Conspiracy
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Discussion — (4) Rule 12(b)(6): Declaratory relief
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Conclusion — Order

|:|-|O b g == |
° uEI T ic

>I|1Q10] 7|12t ML BHEXMOZ &90|571 BEXo=z 1Y

> #1291 DVICA 1202(a). 1202(0)2) SIL101 et 28 Aot B et 2 214, A
7|, PMK| 19| I, B2 0|5, 22 72, GitHub JHQIHE SR U AfH|A of

£ ?{gh CCPA 2t 3 El A2 = o /12 2 714
»UASE H HAN -_rLHIOﬂ Ciet HA10] F+t= with prejudice 22 7| Z(LHA = €2
2o = A2 N|7|otK| 28

(-

> 1= 0| 'gglec—;i9§$51 28 O|LHY| - = AXZ HE= A

ETRIEEET
Open Source Center

46



. 250 3y
> (AE) 7| GitHub S22 MUZ 107HK] AFF X2 7K AL X7 |
>0 = A9 MR K| et Q0] et 84 5 471K F7FARC = 7|2 HE
>HAE2 H0 tol =™ HlE QECE 7|ZH(FE2LUZ2H 282 O|LH)

v & Civil Conspiracy, Declaratory relief= ‘with prejudice’ =2 7|2t
ol B Le S

* Lessons learned

»Copilot &5 4t & O|= €§H2 LEAA 20|84 Al 7|&= HictE= 80| O

OfoH

ETRIEEET
Open Source Center



IX
ETRIGEE]
Open Source Center



