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Naked Licensing
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Neod) offers both a community edition under GPL/AGPL, as well as a commercial
edition, which had additional features only provided under commercial terms. The
defendant argued that Neo4J)'s trademark was unenforceable because Neo4) used
the mark on its open source software as well as its enterprise product. The
defendant characterized licensing under GPL and AGPL as "naked licensing” (i.e.
licensing of a trademark without exercise of sufficient quality control), which can lead
to a loss of rights in the trademark.

The court rejected the argument, saying,'Defendants do not raise any allegations
indicating the Plaintiff has failed to exercise actual control over licensees’ use of the
trademark....[Tlhe fact the Plaintiff distributed Neo4) software on an open source
basis pursuant to the GPL and AGPL is not, without more, sufficient to establish a

naked license or demonstrate abandonment."— H. Meeker
\ J

https://heathermeeker.com/2020/05/25/neo4j-wins-a-victory-for-trademark-rights-in-open-source-products/
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AGPL-3.0

7. Additional Terms.
"Additional permissions" are terms that supplement the terms of this License
by making exceptions from one or more of its conditions. Additional
permissions that are applicable to the entire Program shall be treated as
though they were included in this License, to the extent that they are valid
under applicable law. If additional permissions apply only to part of the
Program, that part may be used separately under those permissions, but the
entire Program remains governed by this License without regard to the
additional permissions.
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Neo4J Wins a Victory for Trademark Rights
In Open Source Products

On May 21, 2020, the US District Court for the Northern District of California
granted a motion for judgement on pleadings by Neodl, a developer of graph

T 7

database software, in Neo4), Ine. v. Purethink LLC, 2020 WL 261487 1.

Neod] had brought a trademark infringement suit against Purethink, LLC, an
erstwhile reseller of Neodl’s enterprise products, and its related entity iGov.
After the reseller agreement between the parties terminated, Neodl] sued alleging
trademark infringement, and the defendant counterclaimed that the trademark had

been abandoned.

Neod] offers both a community edition under GPL/AGPL, as well as a commercial

edition, which had additional features only provided under commercial terms. The

defendant argued that Neodl's trademark was unenforceable because Neod] used

https://heathermeeker.com/2020/05/25/neo4j-wins-a-victory-for-trademark-rights-in-open-source-products/
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Software Freedom Conservancy

SEEIPN An Erroneous Preliminary Injunction Granted in Neo4j v. PureThink

by Bradley M. Kuhn on March 30, 2022 \TI SO {ware fr eedom
) conservancy

Bad Early Court Decision for AGPLv3 Has Not Yet Been Appealed

We at Software Freedom Conservancy proudly and vigilantly watch out for your rights under copyleft
licenses such as the Affero GPLv3. Toward this goal, we have studied the Neo4j, Inc. v. PureThink, LLC
ongoing case in the Northern District of California , and the preliminary injunction appeal decision in the
Ninth Circuit Court this month. The case i1s complicated, and we've seen much understandable confusion in
the public discourse about the status of the case and the impact of the Ninth Circuit’s decision to continue
the trial court’s preliminary injunction while the case continues. While it's true that part of the summary
judgment decision in the lower court bodes badly for an important provision in AGPLv3§774, the good news
is that the case is not over, nor was the appeal (decided this month) even an actual appeal of the decision

itself! This lawsuit is far from completion.
A Brief Summary of the Case So Far

The primary case in question i1s a dispute between Neod), a proprietary relicensing company, against a very
small company called PureThink, run by an individual named John Mark Suhy. Studying the docket of the
case, and a relevant related case, and other available public materials, we've come to understand some

basic facts and events. To paraphrase LeVar Burton, we encourage all our readers to not take our word (or
anyone else's) for it, but instead take the time to read the dockets and come to your own conclusions.

After canceling their formal, contractual partnership with Suhy, Neo4j alleged multiple claims in court against

https://sfconservancy.org/blog/2022/mar/30/neo4j-v-purethink-open-source-affero-gpl/
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Open Source Initiative

. =270] Court affirms it's| User beware: Modified AGPLv3 removes
software is Open freedoms, adds legal headaches

& Submitted by OSI on Thu, 2022-03-17 0 @@ Submitted by OSI staff on Thu, 2022-04-07 07:08
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Stop saying Open Source when it's not. TH N @ prior post, we reported on a decision from a U.S. district court holding that it was false advertising for
lower court decision concluding what wey| @ company to claim that software licensed under the Affero General Public License version 3 with the

is “open source” when it's not licensed unq addition of the Commons Clause (referred to in the case as the “Neo4j Sweden Software License”) was

“free and open source” software. Unfortunately that case contains one more decision that is already
You can read the decision here. The facts,| raising concerns among the open source community.

through several releases of its software ar
court called “the Sweden Software Licensqd Defendants in this case had forked the Neo4j software and removed the Commons Clause from their now-
AGPLV3 licensed fork. They did this relying on AGPLv3 Section 7 that permits a licensee to remove any

This “Swedish license” was simply the com| "further restriction" - such as non-commercial use - imposed beyond those listed in AGPLv3. However, the
restriction known as the Commons Clausd court held that the defendants were not allowed to redistribute the software without the Commons Clause
Graph Database” (ONgDB), and started di{ license.

ONgDB as “free and open source,” “100%

That conclusion goes against the intent of the drafters of the AGPLv3. The GPLv3 Second Discussion Draft

The parties didn't dispute that the use of § Rationale says in footnote 73 that the restriction was aimed at the copyright owners themselves: “Here we
no allegation that Neo4j had claimed that| are pamcularly concerned about the practice of program authors who purport to license their works under

source. However, the court held that it wal the GPL with an additional requirement that contradicts the terms of the GPL, such as a prohibition on
and therefore the defendants’ claims in ad commercial use.”

advertising. |

https://opensource.org/blog/court-affirms-its-false-advertising-to-claim-software-is-open-source-when-its-not
https://opensource.org/blog/modified-agplv3-removes-freedoms-adds-legal-headaches
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Mailing List

o A E‘l A E_l 4+ Neo4j v PureThink Iegall war could be decided by the name given to license (theregister.com)

75 points by mtn on Feb 12, hide | past | favorite | 55 comments

A antiterra on Feb 12, 2023 | next [-]
I don't understand how this argument helps PureThink at all. Even iJ []
FSF?

PureThink isn‘t a party to that dispute, and the inclusion of the claug
That said, what does look interesting to me is the whole ‘Additional ev awyer
> Without limiting other conditions in the License, the grant of right

Since it does not limit the Additional Conditions section or say ‘notw = law, technology, and the space between

A cowl on Feb 12, 2023 | parent | next [-]

As I understood it, AGPLv3's contains a clause that allows the|
was added to the AGPLv3. So they can use the Software undg

All content by Kyle E. Mitchell, who is not your lawyer.

You can subscribe via RSS/Atom or e-mail and browse other blogs.
| But if the license is referred to as the AGPLv3, then its Furth

If they had called anything else than AGPLv3 (something that| ~ March 17,2022

Ll . .
A hirako2000 on Feb 12, 2023 | parent | prev | next [-] The open Source Inlflatlve Dld No*
PureThink sued, it surely has some to say in the dispute. Win Ne°4i V. PureThink
A toyg on Feb 12, 2023 | root | parent | next [-] everywhere it looks, OS| sees itself, and in triumph

"defendants PureThink and founder John Mark Suhy, w . . .
The Open Source Initiative’s blog post on the Neo4j appeal is self-

A hirako2000 on Feb 12, 2023 | root | parent | next [-]|  serving, misleading, and wrong. Again.
That is what i meant. PureThink (got) sued. Iron|
can battle for years over this. OSI claims:

A antiterra on Feb 13, 2023 | root | parent | prev | next [-]

I'm talking specifically about the defense in the article The court only confirmed what we already know — that “open
Sxpeitiepotliinkecinithelarticer) source” is a term of art for software that has been licensed under
That defense somehow would require a trademark issu a specific type of license, and whether a license is an OSI-
A jocooper-on Feb 12, 2023 | prev | next [-] approved license is a critically important factor in user adoption
of the software.

> But if the license is referred to as the AGPLv3, then its Further Re:
accepts that argument, it would be a significant reversal: PureThink

i i i i ? T
Huh, what if they removed that but still called it an AGPLv3 license? No it didn’t.
apL i . cp a

The court didn’t legally decide anything about the meaning of “open
source”. It didn’t define any new terms of art legal-system-wide. It

https://news.ycombinator.com/item?id=34763955
https://writing.kemitchell.com/2022/03/17/0SI-Neo4j-PureThink
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